CHAPTER 5

Resolving Disputes in China: New and Sometimes
Unpredictable Developments
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Abstract

China has been continuously making progress to improve its arbitration environment
over the past several years. In the context of the Belt and Road Initiative (the BrI), the
Chinese government expressly called for judicial support for alternative dispute reso-
lution in China, including international arbitration. In response, the Supreme People’s
Court of China (spc) issued several judicial documents by the end of 2017 in order
to standardize and improve Chinese judiciaries’ review of arbitration-related mat-
ters. Furthermore, innovative measures were taken with respect to China’s Free Trade
Zones (FTZz) concerning redefinition of foreign-related factors, which had an impact
on whether foreign-invested enterprises in China could submit their disputes to arbi-
tration abroad, and under what circumstances to permit ad hoc arbitration in China.
Various Chinese arbitration institutions have also updated their arbitration service.

The establishment of the China International Commercial Court (the c1cc) is also
a notable development as it seeks to integrate and streamline the mechanisms of liti-
gation, arbitration and mediation. It also features such innovations as an expert com-
mittee, relaxed rules on evidence and language use. Admittedly, the cicc is still in its
new-born stage and many operational rules are yet to be designed and applied. Still,
parties to international commercial disputes are already eager to test this mechanism
and take advantage of the accessibility to the Spc via the c1cc system.
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RESOLVING DISPUTES IN CHINA 57
1 Introduction

Resolving disputes in China has long been an important and meaningful
proposition for international business and legal communities, especially for
those who, or whose clients, have existing or future business in China or with
Chinese companies. This proposition becomes even more significant and ur-
gent following China’s BRI announced in 2013, which unleashed billions of US
dollars-worth of Chinese capital into around 65 countries along the ‘Belt and
Road via Chinese outbound investments and foreign trade activities.

Statistics show that, among the foreign-related contracts signed by Chinese
enterprises, more than 9o% of the dispute settlement methods were arbitra-
tion.2 This strongly proves that international commercial arbitration is the
preferred way of resolving cross-border disputes between Chinese and foreign
parties, compared with lawsuits before national courts. Arbitration enjoys
several advantages over traditional litigation, and the most notable one is the
enforceability of foreign arbitral awards in member countries of the 1958 Con-
vention on the Recognition and Enforcement of Foreign Arbitral Awards’ (the
New York Convention),® to which China is a member State.

In implementing the BRI, the Chinese Government also called for judi-
cial support in terms of providing credible, efficient and effective Alternative
Dispute Resolution (ADR) mechanisms for international disputes, with the
particular intention to build China into an attractive seat for international dis-
putes resolution.*

Against such backdrop, the spC was possessed of a mandate and issued sev-
eral judicial interpretations® relating to Chinese courts’ review of arbitration-
related matters by the end of 2017, and further established the cicc in June
2018, which aims at resolving international commercial disputes through a
‘one-stop platform’ combining mechanisms of litigation, arbitration and medi-
ation. The c1cc is designed in order to create a transparent legal environment

1 Lau, 3 September 2017.
He, 19 September 2016.
The New York Convention. The New York Convention is currently the most important inter-
national convention for the recognition and enforcement of arbitral awards. As of now, the
State party has reached 159 countries and regions and it has a positive and important posi-
tion in the field of international commercial arbitration. In the context of BRI, the special
role of the New York Convention is more prominent, which plays an irreplaceable role in
promoting the implementation of arbitral awards between States Parties, and is conducive
to the building of international rule of law.

4 H Shen, 21 November 2018, 7.

5 See Section 1.1 for details.
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58 TAO AND ZHONG

and a credible (and additional) dispute resolution option that serves the con-
struction of BRI.

In addition, leading Chinese arbitration institutions, such as the China In-
ternational Economic and Trade Commission (CIETAC), the Beijing Arbitra-
tion Commission (BAC) and the Shenzhen Court of International Arbitration
(sc1a), have all demonstrated their enthusiasm in developing and upgrading
their institutional services, expanding their presence and attracting more in-
ternational users, through for example, issuing new or revised arbitration rules
that seek to align with prevailing international practices, and establishing co-
operation with foreign or international arbitration institutions.®

Following this introduction, this chapter will briefly describe the several ju-
dicial interpretations issued by the SPC relating to arbitration (Section 2), the
noticeable developments with Chinese arbitration institutions in the context
of BRI (Section 3). This chapter will also briefly draw the picture of the cicc’s
establishment, underline its innovative features and lingering issues thereof
(Section 4) and reaches a conclusion (Section 5).

2 Improved Judicial Support to Arbitration

There have been many criticisms against the deficiencies of the ‘Arbitration
Law of the People’s Republic of China’ (China’s Arbitration Law)” from both
China and abroad.® Comparison with prevailing international arbitration prac-
tice as embodied by the ‘UNCITRAL Model Law on International Commercial
Arbitration’ (UNITRAL Model Law), renders China’s Arbitration Law’s obsolete
character more prominent, and the voices calling for revision thereof based on
the UNITRAL Model Law can well be heard from both arbitration communities
and arbitration users.? However, it turned out to be rather difficult for a formal
legislative revision to actually take place.

2.1 More Solid Judicial Supports from the Supreme People’s Court

In light of the difficulties of amending China’s Arbitration Law, the spc had to
undertake the pioneering role and, according to the Spc itself, it has been ex-
ploring means to improve China’s judicial environment within (and testing the
boundaries of) the existing legal framework set by the China’s Arbitration Law.

See Section 2 for details.
China’s Arbitration Law.
Wang and Hilmer 2006; Fan 2008.
Liu and Lin 2018.

© 0o O
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RESOLVING DISPUTES IN CHINA 59

The spc has actually issued a series of judicial interpretations in 2017, in an-
swering the State’s call for judicial supports to BRI. These judicial documents
include, for example,

— the ‘Provisions of the Supreme People’s Court on Application for Approval
of Arbitration Cases that are Subject to Judicial Review’ (the Provisions on
Application for Approval);!°

— the “Provisions of the Supreme People’s Court on Certain Issues related to
the Conduct of Judicial Review of Arbitration Cases’ (the Provisions on Con-
duct of Judicial Review),!! regulating and unifying Chinese courts’ review
of parties’ applications pertaining to the domestic arbitrations and foreign-
related arbitrations;

— the ‘Notice concerning Certain Issues regarding Centralized Administration
of Judicial Review of Arbitration Cases’ (the Notice of Centralized Judicial
Review),!2 unifying the internal frameworks and procedures for courts’ ju-
dicial review of arbitration together with the aforementioned two judicial
interpretations; and

— the ‘Provisions on Certain Issues relating to People’s Courts’ Handling of
Enforcement Cases of Arbitral Awards’ (the Provisions on Handling of En-
forcement Cases),!® notably entitling outsiders who are not parties to the
case, to apply for non-enforcement of arbitral awards under certain con-
ditions such as falsified arbitration, which stresses protection of outsiders’
interests and is the first judicial pronouncement that clearly touches upon
the regulation of falsified arbitration.

With the four judicial documents issued in 2017, the SPC, acting as the ‘locomo-

tive’ for China’s arbitration development, carefully refines and enhances the

Chinese arbitration legal system, which may not be free from problems, but

still, the judicial efforts towards a more arbitration-friendly environment are

notable.

2.2 Specific Developments in Free Trade Zone
Another way of introducing pioneering developments is through pilot pro-
grams in Free Trade Zones (the FTZz)* based upon the spc’s ‘Opinions on

10  Spc, The Provisions on Application for Approval 2017.

11 spc, The Provisions on Conduct of Judicial Review 2017.

12 SPC, The Notice concerning Centralized Administration of Judicial Review 2017.

13 SPC, The Provisions on Handling of Enforcement Cases 2018.

14  In July 2013, the State Council of China decided to establish the China (Shanghai) Pi-
lot Free Trade Zone. In December 2014, the State Council decided to establish the China
(Guangdong) Pilot Free Trade Zone, the China (Tianjin) Free Trade Zone, and the China
(Fujian) Free Trade Zone. At the end of 2016, the State Council decided to establish seven
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60 TAO AND ZHONG

Providing Judicial Safeguards for the Construction of Pilot Free Trade Zones’
(the Frz Opinions),’> which adopted an encouraging attitude towards arbitra-
tion in FTZ and made major breakthroughs as to application of the China’s
Arbitration Law in FTZ.

2.2.1 Redefinition of Foreign-related Factors

Previously, under China’s legal framework, parties to a dispute that has no
foreign-related factors are not allowed to submit their dispute to arbitration
abroad. The legal definition of ‘foreign-related factors’ can be found in Article 1
of the ‘Interpretations of the Supreme People’s Court on Several Issues con-
cerning Application of the Law of the People’s Republic of China on Choice
of Law for Foreign-Related Civil Relationships'!6 As such, parties of foreign-
invested enterprises (the FIEs) in China, which have always been considered
as Chinese legal persons, are not able to opt for foreign arbitration due to lack
of foreign-related factors’ in their identities.

The first breakthrough came in November 2015 in the case Siemens Inter-
national Trade (Shanghai) Co., Ltd. v. Shanghai Golden Landmark Co., Ltd. (Sie-
mens V. Golden Landmark),'” where the Shanghai First Intermediate People’s
Court made an expansive interpretation of ‘foreign-related factors’ and ruled
that ‘foreign-related factors’; can be found where, inter alia, firstly, both the
applicant and the respondent are wholly foreign-owned enterprises (WFOESs)
registered in a FTZ; and second, the performance characteristics of the con-
tract bear foreign-related factors.

Although China is a civil law country where there is no binding effect of
case precedents, the judicial attitude towards a more expansive interpretation

new free trade pilot zones in Liaoning Province, Zhejiang Province, Henan Province,
Hubei Province, Chongqing City, Sichuan Province and Shaanxi Province.

15  SPC, The Frz Opinions 2016.

16 spc, Choice of Law for Foreign-Related Civil Relationships 2012, art 1. It provides, ‘Where
a civil relationship falls under any of the following circumstances, the people’s court may
determine it as foreign-related civil relationship: 1. where either party or both parties are
foreign citizens, foreign legal persons or other organizations or stateless persons; 2. where
the habitual residence of either party or both parties is located outside the territory of
the People’s Republic of China; 3. where the subject matter is outside the territory of the
People’s Republic of China; 4. where the legal fact that leads to establishment, change or
termination of civil relationship happens outside the territory of the People’s Republic of
China; or 5. other circumstances under which the civil relationship may be determined as
foreign-related civil relationship’.

17 Shanghai Intermediate Court No 1, Siemens v. Golden Landmark 2013. As one of the ‘Top
Ten Cases of China’s Arbitration in 2015 this case has a very significant impact, and it has
been regarded by many insiders as a benchmark for relaxing the ‘foreign-related factors’
review standards in China’s foreign-related judicial trials. See Tang 2017.
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RESOLVING DISPUTES IN CHINA 61

of ‘foreign-related factors’ concerning FI1Es operating in FTZs, was soon cap-
tured and restated in the spc’s FTz Opinions. Specifically, Article 9(1) of the
FTZ Opinions!® provides that as long as the parties are WFOEs registered in a
FTZz, the commercial disputes thereof could be identified as having foreign-
related factors, and thus can be directly submitted to overseas arbitration with-
out even considering whether the contract performance characteristics have
foreign-related factors.

Notably, the expansive and encouraging approach adopted in Article 9(1) is
very meaningful for foreign investors who operate through FI1Es in China.’® In
the meantime, such permission only applies to WFOEs registered in FTz, and
is not available to other forms of F1Es such as joint ventures or cooperative
enterprises.

Article 9(2) of the FTz Opinions?° further expands the scope of disputes that
can be submitted to foreign arbitration, by applying the doctrine of estoppel,?!
to disputes where one or two parties are FIEs and one or two parties are regis-
tered in FTZ.

2.2.2 Conditional Permission of Ad Hoc Arbitrations
Ad hoc arbitration is not allowed in China due to limitations under Article 16
and Article 18 of China’s Arbitration Law,22 which provide that parties to an

18  spc, The FTZ Opinions 2016, art 9(1). It provides, ‘Where two wholly foreign-owned enter-
prises registered in FTz agree that any commercial dispute shall be submitted to arbitra-
tion out of China, the relevant arbitration agreement shall not be determined to be null
and void for the reason that their dispute has no foreign-related factors.

19 Prusinowska 2017.

20  SPC, The FTz Opinions 2016, art 9(2). It provides, ‘Where two foreign-funded enterprises,
either or both registered in FTz, has agreed that any commercial dispute shall be submit-
ted to arbitration out of China, when a dispute takes place, a party submits the dispute to
arbitration out of China, and when the relevant arbitral award is made, the party refuses
to admit, accept or enforce the award on the grounds that the arbitration agreement is
invalid, the people’s court shall not uphold it; and where the other party holds no objec-
tion to the force of the arbitration agreement in the arbitration proceedings, but when
relevant award is made, claims the nullity of the arbitration agreement for the reason that
relevant dispute has no foreign-related factors, and therefore refuses to admit, accept or
enforce the award, the people’s court shall not uphold it".

21 Black’s Law Dictionary defines estoppel as a ‘bar or impediment raised by the law, which
precludes a man from alleging or from denying a certain fact or state of facts, in conse-
quence of his previous allegation or denial or conduct or admission, or in consequence of
a final adjudication of the matter in a court of law’.

22 China’s Arbitration Law, arts 16 and 18. Art 16 stipulates that, ‘An arbitration agreement
shall include arbitration clauses stipulated in the contract and agreements of submission
to arbitration that are concluded in other written forms before or after disputes arise.
An arbitration agreement shall contain the following particulars: (1) an expression of
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62 TAO AND ZHONG

arbitration agreement must clearly designate a selected arbitration commis-
sion in order to render the arbitration agreement valid. Such attitude has been
consistently embraced by domestic courts of different levels in their judicial
practice.?3

As a breakthrough, Article 9(3) of the FTz Opinions opens a window and
makes it possible for ad hoc arbitration to take place in China, although under
several rather vague conditions. Article 9(s) reads as follows,

If two enterprises registered in FTZ agree that relevant disputes shall be
submitted to arbitration at a specific place in Chinese mainland, accord-
ing to specific arbitration rules, or by specific personnel,>* the arbitration
agreement may be determined as valid. If the people’s court holds that
the arbitration agreement is null and void, it shall request the court at the
next higher level for review. If the superior court consents to the opinions
of the subordinate court, the former shall report its review opinions to
the Supreme People’s Court level by level, and render a ruling after the
Supreme People’s Court makes a reply.

The above rule can be read to the effect that ad hoc arbitration agreements are
valid if (i) both the parties are registered in FTZ; and (ii) the agreement pro-
vides for a specific place in Chinese mainland, specific arbitration rules, and
specific arbitrators (the so-called, ‘Three Specific Conditions’).

In the meantime, a reasonable interpretation is that, even where the vague
conditions are present, the Chinese courts still enjoy the discretion to decide
on the validity of such ad hoc arbitration agreement because ‘the arbitration
agreement may be determined as valid’ (emphasis added). Where a court de-
cides that such an ad hoc arbitration agreement is invalid, the Prior-reporting
Mechanism, which essentially requires higher level courts’ review of a matter
before a final decision can be made, shall come into play, so as to ensure that

intention to apply for arbitration; (2) matters for arbitration; and (3) a designated arbi-
tration commission’; art 18 stipulates that, ‘If an arbitration agreement contains no or
unclear provisions concerning the matters for arbitration or the arbitration commission,
the parties may reach a supplementary agreement. If no such supplementary agreement
can be reached, the arbitration agreement shall be null and void.

23 Beijing Higher Court, Validity of an Arbitration Agreement and Cancellation of an Ar-
bitral Award 1999. art 10. It states in the answer to the question that whether the ad hoc
arbitration agreed by the parties in the arbitration agreement is valid or not that the ad
hoc arbitration shall be deemed as invalid; Jiangsu Higher Court, Judicial Review of Arbi-
tration Cases 2010, art 18. It stipulates that, ‘If the parties agree to conduct ad hoc arbitra-
tion within the territory of China, the arbitration agreement shall be invalid'.

24  Emphasis added by the authors.
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RESOLVING DISPUTES IN CHINA 63

the local courts’ interpretations (over the validity of ad hoc arbitration agree-
ments) are consistent.

On such basis, the first set of ad hoc arbitration rules in China, the ‘Ad Hoc
Arbitration Rules of the Hengqin Free Trade Zone'? officially came into be-
ing on 23 March 2017, marking the actual arrival of ad hoc arbitration in the
mainland China.

It is of course an encouraging signal for ad hoc arbitration to make its debut
in China, despite being limited in scope. In practice, there remain many issues
to be resolved relating to the operation of ad hoc arbitrations in China. For in-
stance, how to define the Three Specific Conditions and whether they have to
be met simultaneously? How to integrate ad hoc arbitration with the existing
China’s Arbitration Law? Under China’s Arbitration Law, it essentially requires
heavy involvement of arbitration institutions in many aspects of the proceed-
ing, such as appointment of arbitrators and application of interim measures.
Furthermore, does the ad hoc arbitration only apply to domestic disputes, or
to foreign-related disputes as well? Do the arbitrators of the ad hoc arbitral
tribunal have to also meet the requirements of Article 13 of China’s Arbitration
Law?26

3 Efforts Made by Chinese Arbitration Institutions

China’s arbitration institutions also have undertaken major efforts in the con-
text of BRI. For instance, the Wuhan Arbitration Commission is the first to
set up the China One Belt One Road Arbitration Court, which is dedicated to
resolving relevant disputes arising from the BRI, to protecting the legitimate
rights and interests of involved parties, and to ensuring the smooth progress
of overseas projects.??

25 Zhuhai Arbitration Commission, Ad Hoc Arbitration Rules 2017.

26  China’s Arbitration Law, art13. It stipulates that, ‘An arbitration commission shall appoint
its arbitrators from among righteous and upright persons. An arbitrator shall meet one
of the conditions set forth below: (1) He or she has passed the national uniform legal
profession qualification examination and obtained the legal profession qualification, and
conducted the arbitration work for eight years or more; (2) To have worked as a lawyer for
at least eight years; (3) He or she has served as a judge for eight years or more; (4) To have
been engaged in legal research or legal education, possessing a senior professional title; or
(5) To have acquired the knowledge of law, engaged in the professional work in the field
of economy and trade, etc., possessing a senior professional title or having an equivalent
professional level.

27 Pan, 20 December 2017.
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64 TAO AND ZHONG

Another outstanding example is the Beijing Arbitration Commission (BAC),
which focuses itself on becoming a transnational arbitration center. BAC's
active appearance on the international stage has greatly boosted its profile,
attracted significant attention from the international arbitration community
and led to more and more co-operation relationships with international/
foreign arbitration institutions. For instance, together with Shanghai Inter-
national Arbitration Center (SHIAC) and Shenzhen Court of International
Arbitration (SCIA), BAC jointly established the China-Africa Joint Arbitration
Center (cAJAc) with Nairobi and South-African arbitration institutions, which
aims to streamline the dispute resolution mechanism between China and Afri-
ca.28 BAC has also signed the Belt and Road Arbitration Initiative Cooperation
Agreement together with Kuala Lumpur and Cairo arbitration institutions.??

Furthermore, Chinese leading arbitration institutions have been quite dili-
gent upgrading their institutional rules and taking innovative measures to
maintain their competitive edge in China, and further boost their images in
the international arbitration market.

In this respect, China International Economic and Trade Arbitration Com-
mission (CIETAC), the eldest Chinese arbitration institution with early privi-
leges to administer foreign-related disputes, which still administers cases with
the highest annual amount in disputes today, has taken noticeable measures
to keep its leading role. This has included, for example, promulgating the ‘C1-
ETAC International Investment Arbitration Rules3? in September 2017 in order
to take on investment arbitrations. The Rules expressly recognize third-party
funding and introduce public hearing of investment arbitration cases. The CI-
ETAC Mediation Center was also introduced in May 2018.

In the meantime, Shenzhen Court of International Arbitration (sC1A) has
also been proactive in improving its arbitration rules to gain the shares and
boost its profile in the competitive market. On December 23rd, 2018, the scia
promulgated the ‘Arbitration Rules of sc1a (2019 version),3! which for the first
time in China creatively establishes an optional repeat arbitration procedure,
in order to meet the actual needs of parties who would like to have a second
opportunity to arbitrate their substantive issues within the arbitral proceed-
ings. This innovative option may run against the value of efficiency, an inherent
feature arbitration, but indeed, it could meet some parties’ desire for ultimate
justice, especially those who have extremely high stakes in the disputes.

28 Habib, 26 November 2018.

29  Beijing Arbitration Commission, 9 May 2017.

30  CIETAC, International Investment Arbitration Rules 2017.

31  SCIA, Arbitration Rules 2019. The Rules is not publicly available as of this Article.
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4 The China International Commercial Court (c1cc)

Of all the national judicial efforts devoted to the promotion and construction
of China’s BRI, the creation and establishment of the cicc by the spc to hear
international commercial disputes is undoubtedly a milestone achievement
that will eventually upgrade and integrate China’s dispute resolution mecha-
nisms for international commercial disputes.

41 Establishment and Materialization of the cicc

The idea of the c1cc was first conceived in January 2018 with the ‘Opinion
regarding Establishing One Belt One Road International Commercial Dispute
Resolution Mechanism and Institution’ (the Opinion). The Opinion set forth
three guidelines, (i) the spc will establish the international commercial court;
(ii) the spc will lead the constitution of an expert committee of international
commercial matters; and (iii) a diversified dispute resolution mechanism shall
be established which effectively connects litigation, arbitration and mediation,
and forms a one-stop dispute resolution center that is convenient, efficient
and cost-effective for users. The Opinion further stressed that the international
commercial court to be established shall not only strive to achieve the goals
of justice, high efficiency, convenience, but also must respect the principle
of party autonomy and achieve a diversified and integral dispute resolution
mechanism.

In response to the Opinion and on 29 June 2018, the sSPC promulgated the
‘Provisions of the Supreme People’s Court on Several Issues Regarding the Es-
tablishment of the International Commercial Court’3? (the cicc Provisions),
which essentially codifies the general guidelines and requirements of the
Opinion.

On the same date of issuance of the cicc Provisions, the spc unveiled the
First International Commercial Court and the Second International Commer-
cial Court in Shenzhen and Xi'an, respectively, and announced appointment
of the first batch of eight judges from the SpcC to serve as judges of the cicc.
All eight judges selected were judges of the spc working in the chambers spe-
cialized for handling international commercial disputes. By the end of 2018,
the c1cc in Shenzhen and Xi'an have accepted around 17 cases,32 and another
seven judges have been appointed to the panel list.3+

32 spc, The cicc Provisions 2018.
33 CICC, ‘Acceptance of Cases, 29 December 2018.
34 cICC, ‘Appointment of Judges) 7 December 2018.
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On August 24th, 2018, the spc announced the establishment of an Interna-
tional Commercial Expert Committee (the 1CEC), with some 32 Chinese and
foreign experts selected by the spc for their expertise in international com-
mercial arbitration, international investment arbitration, international con-
struction projects, international trade, and so forth.3% Indeed, the idea of the
ICEC and its broad selection of experts from countries along the Belt and Road,
with varying legal background, geographical locations, fields of practice, and
so forth, all reflect the intended diversity, neutrality and professionalism of the
cICcC.

Pursuant to the c1cc Provisions and the ‘Working Rules of the International
Commercial Expert Committee (Trial)’ (the Working Rules of the 1CEc),36 the
ICEC could, among others competences, (i) conduct mediation between the
parties per the entrustment of the cicc and based on the parties’ consent,
with the fees borne by the parties upon consultation or equally,3” (ii) help
explain or clarify rules of international commercial transactions, and provide
expert opinion on the content and application of foreign laws,38 and (iii) ad-
vise on issues relating to the development plan of the cicc, and comment on
the spc’s contemplated judicial interpretations and/or policies.

After the cicc’s establishment, the spc proceeded to explore and issue im-
plementation rules relating to the operation of the cicc. Quite efficiently, the
SPC issued on 5 December 2018, (i) the ‘Notice of the spc on Inclusion of the
First Group of International Commercial Arbitration and Mediation Institu-
tions in the ‘One-stop’ Diversified International Commercial Dispute Resolu-
tion Mechanism’ (the Notice on Institutions Inclusion), which selected and
included seven Chinese arbitration institutions and mediation arbitrations39
into the featured one-stop dispute solution platform; (ii) the ‘Procedural Rules
of China’s International Commercial Courts (Trial)' (the Procedural Rules of
the c1cc) and (iii) Working Rules of the 1CEC, affording clarity and guidance
on the conduct of the c1cc including its expert committee, the ICEC.

35  CICC, Decision on Appointing Experts 2018.

36  spc, The Working Rules of the ICEC 2018.

37  CICC, Procedural Rules 2018, art 37.

38 spc, The cicc Provisions 2018, arts 8(4) and 12; see also, ibid, art 31.

39  China International Economic and Trade Arbitration Commission (CIETAC); Shanghai
International Economic and Trade Arbitration Commission, also known as Shanghai
International Arbitration Center (SHIAC); Shenzhen Court of International Arbitration
(sc1a); Beijing Arbitration Commission (BAC); China Maritime Arbitration Commission
(cMAc); China Council for the Promotion of International Trade (ccpiT) Mediation
Center; Shanghai Commercial Mediation Center (scMc).
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RESOLVING DISPUTES IN CHINA 67

4.2 Innovative Aspects of the cicc

The c1cc is possessed of certain innovative aspects, concerning (i) finality,
(ii) working language, (iii) rules of evidence and (iv) the role of international
experts, which are now examined, below.

4.2 Finality

Pursuant to Article 15 of the cicc Provisions,*? the judgments and rulings
made by the cicc are final and binding on the parties, similar to arbitral
awards but different from judicial judgments rendered under traditional two-
instance court procedures. It is to be noted, that finality of the c1cc judgments
does not preclude a party from seeking retrial with the spc,*! which is an avail-
able remedy for normal litigation cases, although retrial is granted under very
rare circumstances at the spc’s discretion.

The spc, when acting as the court hearing the first-instance civil cases, is-
sues judgments and rulings that are final and cannot be appealed,*? which is
an exception to the two-instance court procedures. Some scholars comment
that such a system design seems to deprive the parties of the right of appeal,
and rather prejudices interests thereby. Moreover, since it is a case under the
jurisdiction of the SPC, naturally it is believed that the stakes of the case would
inevitably be significant, hence even greater importance of the appellate in-
terest. Others further propose establishing specialized commercial courts at
the level of Intermediate People’s Courts or Provincial Higher People’s Courts,
where the spc would serve as the appeal court, or alternatively, setting up a
first trial tribunal and final tribunal within the spc, which would be more in
line with the jurisdictional provisions and spirit of the ‘Civil Procedure Law of
People’s Republic of China’ (the cpL).43

By contrast, it seems a prevailing trend for international commercial courts
to afford appeal procedures, which are available, for example, with the Singa-
pore International Commercial Court (s1cc), the Abu Dhabi Global Markets

40  spc, The cicc Provisions 2018, art 15. It stipulates that, Judgments and verdicts issued by
international commercial courts are legally effective judgments and verdicts’.

41 Ibid, art16. It stipulates that, ‘Parties may, in accordance with the provisions of the Civil
Procedure Law, apply to the main body of the Supreme People’s Court for a retrial of
a legally effective judgment, ruling or conciliation statement made by the International
Commercial Court.

42 China Civil Procedure Law. art 155. It stipulates that, ‘The judgments and rulings of the
Supreme People’s Court and the judgments and rulings not appealable in accordance
with law or not appealed during the prescribed time limit shall be effective judgments
and rulings.

43  YShen, 2 July 2018.
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Courts (ADGM Courts), the Astana International Financial Centre Court (AIFC
Court), and the Dubai International Financial Centre Courts (DIFC Courts).
Commentators suggested that the cicc could also afford an appeal mecha-
nism while in the meantime, avail the parties of an opt-out option to waive the
right to appeal, so as to achieve a balance between efficiency and protection of
parties’ right to appeal.#4

4.2.2 Language to be used

Proficient use of English as the working language is also required for the selec-
tion of judges for the crcc.*> On such basis, the c1cc can accept documentary
evidence in English without Chinese translation when the parties so agree,*6
which is a breakthrough to the general requirement in Chinese litigation for
certified Chinese translation of documents originally in a foreign language.
This relaxed requirement concerning language should reduce the burden of
the parties and achieve efficiency and lower costs of the proceedings.

However, neither the cicc Provisions nor the Procedural Rules of the cicc
allow the judges to use English in the hearing of a case. This is because Article
262 of the cPL stipulates that a Chinese court shall use the spoken and written
languages of the People’s Republic of China when trying foreign-related civil
cases. No breakthrough is made here.

Comparatively, the s1cC uses English as the main language of trial. Even in
non-English speaking countries, both the Dubai International Financial Cen-
tre Courts (DIFC Courts) and the Abu Dhabi Global Markets Courts (ADGM
Courts),*” for example, use English as the working language for hearing cases.
In addition, in the wave of international commercial court start-ups emerg-
ing recently, countries including Germany, France, and Belgium, whose official

44  Li, 2 July 2018.

45 spc, The cicc Provisions 2018, art 4. It stipulates that, Judges of the International Com-
mercial Court shall be selected and appointed by the Supreme People’s Court from the
senior judges who are experienced in trial work, familiar with international treaties, inter-
national usages, and international trade and investment practices, and capable of using
Chinese and English proficiently as working languages’.

46  Ibid, art 9. It stipulates that, ‘When parties submit the evidentiary materials to the In-
ternational Commercial Court that came into being outside the territory of the People’s
Republic of China, regardless of whether they have been notarized, authenticated or oth-
erwise formally certified, they shall be cross-examined during the court hearing. In case
the evidentiary materials submitted by a party is in English, a Chinese translation may not
be accompanied upon the opposing party’s consent..

47  Dubai International Financial Centre Courts (DIFC Courts) <https://www.difccourts.
ae/> accessed 25 January 2019; and the Abu Dhabi Global Markets Courts (ADGM Courts)
<https://[www.adgm.com/doing-business/adgm-courts/home/> accessed 25 January 2019.

Jingzhou Tao and Mariana Zhong - 9789004407411
Downloaded from Brill.com11/09/2019 12:55:58AM
via free access


https://www.difccourts.ae/
https://www.difccourts.ae/
https://www.adgm.com/doing-business/adgm-courts/home/

RESOLVING DISPUTES IN CHINA 69

languages are not English, have begun to establish or already streamlined
their international commercial courts with English as their main working
language.*®

4.2.3 Relaxed Rules on Evidence Formality and Submissions
Much more relaxed, compared with normal Chinese judicial proceedings, is
when the cicc hears cases, notarization and certification of extraterritorial
evidence are not necessary. Extraterritorial evidence that has not been nota-
rized and certified may be used as evidence as long as it is cross-examined and
the authenticity, relevance and legitimacy of the evidence are recognized.*?
Besides that, contrary to traditional paper-based submission, the parties in
the c1cc proceedings could file their submissions through an electronic liti-
gation platform on the cicc’s official website (cicc.court.gov.cn), and could
also adopt other means of submission such as e-mail, mailing, submitting on
site, and further ways permitted by the c1cc.>® These innovative measures
echo the construction of a ‘Smart Court), forms a convenient, expeditious and
cost-efficient one-stop diversified international commercial dispute resolution
mechanism.

4.2.4 International Commercial Expert Committee

Another innovative move is the establishment of the ICEC, as mentioned at
the beginning of this section. The ICEC is expected to play a credible and pro-
fessional role in achieving efficient, low-cost and convenient resolution of in-
ternational commercial disputes, and further bring resolving disputes in China
in line with prevailing international practices.

5 Conclusion

The aforementioned innovations taken by China’s government, its highest
level of judiciary the spc, as well as the Chinese arbitration institutions, are all
for the good intention of building China into a more friendly seat for resolving
international commercial disputes. However, they are not free from problems.

Taking the c1cc for example, it is notably regarded as a milestone in the
development of international commercial dispute resolution mechanisms. In-
stitutional innovations have been made as of today, yet many specific issues

48 Liao, 27 February 2018.
49 sPC, The cicc Provisions 2018, art 9.
50 cicc, Procedural Rules 2018, arts.
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are still in need of clarification and guidance in the actual operation of the
cIcc system. In particular, with respect to the one-stop solution platform that
it affords to Chinese and international users, for instance, whether to adopt a
two-instance court procedure that could be opted-out by the parties? Whether
to introduce international judges and allow English as an optional language
for hearing? Also, similar to the approach taken by the s1cc and p1rc Courts,
whether to consider signing more bilateral memorandum of judicial coopera-
tion with other jurisdictions for the bilateral/multilateral recognition and en-
forcement of court judgments and decisions before China’s final approval of
the Hague Convention on Choice of Court Agreements.>! The answers to such
questions await decision.
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